


collect, assemble and organize evidence, and finally, to file a

rebuttal with the Bureau of Indian Affairs in Muskogee, Oklahoma,

prior to the date for filing a Notice of Appeal, that fairly,

justly and accurately sets forth the Appellants' position and

that creates an administrative record which fairly and adequately

reflects both the proceedings and the facts, is fundamentally

unfair to the Appellants .

The BIA kept the Appellants uninformed, confused and

hurried . . . knowing that the Interior Board of Indian Appeals

"is not required to consider arguments raised for the first time

on appeal." All Materials of Montana, Inc. v. Billings Area

Director , 21 IBIA 202, 212 (1992).

With respect to being heard in a meaningful manner,

Exhibits (1) and (3) "summarize" data allegedly retrieved by the

BIA from a variety of source documents. This case involves the

assessment of $1,329,553.57 in back royalties. The BIA has

tendered summaries and has withheld the primary source documents

from both the Appellants and this Board. See Objection to Record

and Application for Subpoena Duces Tecums, received by the Board

on January 10, 1992; Reply to Appellee's Response to Appellants'

Objection to Record, received by the Board on February 4, 1992;

and Supplemental Reply to Appellee's Response to Appellants'

Objection to Record, received by the Board on February 26, 1992.

In Ohio Bell Telephone Co. v. Public Utilities Co mmission of

Ohio , 57 S.Ct. 724, 728 (U.S. 1937), the Public Utilities
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Commission based it decision "upon the strength of information

secretly collected and never yet disclosed."

The (telephone] company protested. It asked disclosure
of the documents indicative of price trends, and an
opportunity to examine them, to analyze them, to
explain and to rebut them. The response was a curt
refusal. Upon the strength of these unknown documents
refunds have been ordered for sums mounti ng into
millions, the Commission reporting its conclusi on, but
not the underlying proofs. The putative deb to r does
not know the proofs today. This is not the fair
hearing essential to due process. It is co ndemnation
without trial.

From the standpoint of due process--the protection of
the individual against arbitrary action--a deeper vice
is this, that even now we do not know the particular or
evidential facts of which the Commission took judicial
notice and on which it rested its conclusion. Not only
are the facts unknown; there is no way to find them
out. When price lists or trade journals or even
government reports are put in evidence upon a trial,
the party against whom they are offered may see the
evidence or hear it and parry its effect. Even if they
are copied in the findings without preliminary proof,
there is at least an opportunity in connection with a
judicial review of the decision to challenge the
deductions made from them. The opportunity is excluded
here. The Commission, withholding from the record the
evidential facts that it has gathered here and there,
contents itself with saying that in gathering th em it
went to journals and tax lists, as if a judge were to
tell us, "I looked at the statistics in the Library of
Congress, and they teach me thus and so." This will
never do if hearings and appeals are to be more than
empty forms .

Id. at 728-30. "Nothing can be treated as evidence which is not

introduced as such." United States v. Abilene & Southern Railway

Co., 44 S.Ct. 565, 569 (U.S. 1929).

Furthermore, the Area Director's "representative sample" of

supporting documentation ( See AR, .(4), (5), (6) and (7)) is, for
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the most part, unintelligible and in every respect is inadequate

to rise to the level of proof necessary to exact $1,329,553.57

from five hundred forty-six Osage County producers in alleged

"back royalty."

Without the primary source documents on which the BIA

allegedly relied in compiling its summaries, and without the

primary source documents used by the BIA to calculate "additional

royalties," Appellants cannot verify the BIA's summaries, cannot

determine if there are discrepancies between the BIA's

proclamation of the highest offered price and the true highest

offered price, cannot examine the documents for their

authenticity, and cannot meaningfully rebut the BIA's conclusions

and calculations.

By forwarding to the Board some but not "all documents which

set forth claims of interested parties," 43 C.F.R. § 4.335(a),

some but not "all documents upon which all previous decisions

were based," 43 C.F.R. § 4.335(a), and some but not "all

information and documents utilized by the deciding official in

rendering the decision appealed," 43 C.F.R. S 4.335(b)(3), the

BIA not only prevents an intelligent and informed critique by

Appellants of its conclusions and calculations, but it also

prevents the Board from reviewing the agency's decision in any

meaningful manner.

On May 21, 1991, a meeting, among Osage Agency personnel, the

Osage Tribal Council, representatives of Farmland Industries,
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Inc., and other interested parties in Osage Reservation oil

mining leases was secretly tape-recorded. That tape recording

was not made a part of the administrative record. That tape

recording was, however, used by the Regional Solicitor in

preparing his brief on behalf of the Area Director. ' See Brief of

Appellee, p. 21. When Appellants' counsel requested a copy of

the tape recording, his request was denied. See Affidavit of

J. M. Graves, Appellants' Exhibit "57," and the Affidavit of

Douglas A. Wilson, Appellants' Exhibit "58." There is absolutely

no evidence in the administrative record concerning who is

and who is not a "major purchaser" as defined by 25 C.F.R.

§ 226.1(h), and there is absolutely no evidence in the

administrative record concerning any of the leases at issue in

-this case, save and except seven such leases out of 1,175. There

is no way to refute undisclosed evidence.

In the records that were tendered to the Board as part of

the administrative record is a computer run that, because of its

printing date, could not possibly have been before the Area

Director or his subordinates at the time of his decision. The

Area Director's decision was issued on October 21, 1991, and the

computer run tendered as part of the administrative record is

dated December 16, 1991. See Osage Agency Lease Activity Edit

List; Report Date 12/16/91, AR, (6); a portion thereof is also

submitted as Appellants' Exhibit "59."

-44-



The administrative record was not certified pursuant to

43 C.F.R. § 4.335; when the BIA attempted to cure this omission,

the certification tendered was erroneous. No one can certify a

record based on "summaries," "representative examples," and

documents printed two months after the decision was rendered.

See also Objection to Record and Application for Subpoena Duces

Tecums, received by the Board on January 10, 1992; Reply to

Appellee.'s Response to Appellants' Objection to Record, received

by the Board on February 4, 1992; and Supplemental Reply to

Appellee's Response to Appellants' Objection to Record, received

by the Board on February 26, 1992.

The allegedly "complex and elaborate task" facing the BIA as

it tries to prove its case against the Appellants for alleged

back royalties is not the producers' fault . Each of the

Appellants herein have paid their royalties for the past four

years to the Osage Tribe of Indians based on the instructions

they received from the Osage Agency. Appellants cannot be made

to suffer imperious demands for more money simply because they

followed the Osage Agency's instructions on how to calculate

royalty owed to the Osage Tribe of Indians.

Finally, on April 8, 1992, in its Order Establishing

Briefing Schedule for All Appeals From the October 21, 1991,

Decisions of the Muskogee Area Director (Docket No. IBIA 92-18-A,

et al.) this Board ordered that appellants were not required to

file an opening brief, and that following the BIA's submission of
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its brief, any "Appellant may file a reply brief even if it did

not file an opening brief." However, because the Regional

Solicitor mailed his response brief only to those appellants who

filed an opening brief, he effectively emasculated the Board's

Order. Approximately fifty appellants may file a reply brief if

they ever receive the BIA's brief.

VI.
/^l111/^T TT/' 1PCkT

At a time when "scores of drillers, producers and support

firms are being laid off, folding up or going bankrupt," and at a

time when "drilling activity is at its lowest point in 52 years,"

the Area Director issued his now infamous decision. The Area

Director interpreted "the offered price . . ." in 25 C.F.R.

§ 226.11 (1991) to mean any price offered by a major purchaser at

any time to any Osage County lessee for that day's production of

oil. He required those producers who were not offered such a

price to nonetheless pay royalty based on that price. Such an

interpretation penalizes oil producers who, through no fault of

their own, are neither offered nor paid the inflated price.

Moreover, these producers have absolutely no means available to

them "to do right" and avoid the penalty. Even if they should

hear of some other, higher, offer, they cannot force that

purchaser to make that same offer to them.
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Under the BIA's interpretation, Osage County lessees will

never know whether they are making or losing money on their

production of Osage oil until the statute of limitations expires

six years and ninety days later. As in this case, there could

always be some undisclosed and secret contract lying in wait to

ambush their profits.

The Area Director's decision is not even close; it is, by

all accounts, plainly erroneous.

WHEREFORE, Appellants respectfully request this Board to

issue an Order reversing and vacating the Area Director's

October 21, 1991, Decision.

Respectfully submitted,

n^ P. Abney, OBA No. 115
Douglas A. Wilson, OBA No. 13128
CHAPEL, RIGGS, ABNEY, NEAL & TURPEN
502 West Sixth Street
Tulsa, OK 74119-1010
( 918) 587-3161

ATTORNEYS FOR APPELLANTS
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END NOTES

lAlthough Appellants' Opening Brief referenced 217
Appellants, 218 is the correct number. See June 1, 1992,
correspondence from Douglas A. Wilson to Kathryn A. Lynn, Chief
Administrative Judge, Interior Board of Indian Appeals,
Appellants' Exhibit "35" submitted herewith.

2Pursuant to the current regulations of the Secretary of the
Interior, the lease percentage increases to 20 percent when wells
from the same quarter section produce an average of 100 barrels
or more per day, and the lease percentage can be decreased, but
not to less than 12 percent, if enhanced recovery methods are
required to produce oil from the well. See 25 C.F.R. § 226.11.
Appellants have also noticed that some of their more recent
leases have been executed with percentages in excess of those set
forth in the rules and regulations prescribed by the Secretary of
the Interior. See Oil & Gas Mining Lease executed March 1:1,
1987, setting the lease percentage at .1875 (or 3/16) instead of
.1667 (16 2/3%) as required under the applicable regulation.
Administrative Record, (7).

3The factual background of this case is set forth on pages 4
through 10 of Appellants' Opening Brief.

4Administrative Record, (3), (4), (5) and (11).

5See Administrative Record, (1) and (8); See also Brief of
Appellee, pp. 1, 24-25.

6See also the discussion concerning the deference, if any,
due an administrative agency's interpretation of its own
regulation, set forth on pages 19 to 22 of Appellants' Opening
Brief.

7Appellants' Exhibits "1-34" were submitted with, Appellants'
Opening Brief. Appellants' Exhibits "35-59" are submitted
herewith.

8The purchaser's run checks and run statements were obtained
by Appellants through a Freedom of Information Act Request dated
January 3, 1992. See Appellants' Exhibit "36" submitted
herewith. The Osage Agency, without any legal authority
whatsoever, saw fit to produce records in response to only
ten (10) of Appellants' fifty-five (55) FOIA requests. See
Appellants' Exhibit "37" submitted herewith. Appellants could
recreate a more detailed account of what took place within the
Osage Agency if the Area Director would not have illegally
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withheld documents from the administrative record which he
submitted to the Board, if the Board would have permitted
depositions of, and production of documents from, Osage Agency
personnel, or if the Osage Agency had not illegally withheld its
records in response to Appellants' FOIA requests.  Appellants
have gone out of their way to do their best to get the true facts
and a complete record in front of the Board.

9Section 226.11 used to repeat this particular phrase:
". payment shall be made at the time of sale or removal of
the oil . . . and settlement shall be based on . . . whichever
[ price] is higher on the day of sale or removal." See Final
Rule, 39 Fed. Reg. 22,254 (June 17, 1974). Following the 1990
amendment, the phrase appears only once.

10
See 28 U.S.C. § 2415.

11
It is unknown why the Regional Solicitor states that "[i]t

is a trick of the trade for counsel to ask elected officials to
seek explanations of agency actions, and then to treat the
response as an 'admission' when nothing of the sort was
intended." Brief of Appellee, p. 22. No "tricks" have been
employed by either Appellants or Appellants' counsel in this
case; on the contrary, Appellants' counsel has worked long, hard
hours trying to protect the interests of his clients in the face
of a good old fashioned lynching. In fact, Appellants had no
idea that the BIA had corresponded with these elected officials
until the BIA produced its correspondence to Appellants in answer
to a Freedom of Information Act Request. The Regional
Solicitor's reference to some kind of "trick of the trade"
appears to be made in an effort to save face.

12
The Farmland contract price is not necessarily the price

offered by Farmland. For example, the contract could result from
the oil lessee's counteroffer.

13
See also Section IX in Appellants' Opening Brief at

pages 52-56.
14
Only seven leases are presently before the Board; these

seven leases evidence, however, no less than five different
royalty provisions, and not one of these royalty provisions is
based on the September 13, 1990, amendment to 25 C.F.R.
§ 226.11. Appellant Unocal (IBIA Docket No. 92-99-A) submitted
three leases: one lease dated February 1, 1913,. which
requires gross proceeds to be computed on the higher of either
the actual market value or 60 cents per barrel; and (2) two
leases dated after August 26, 1915, but prior to July 22, 1974,
which require gross proceeds to be computed based on the higher
of either the actual selling price or the highest posted market
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price in the Mid-Continent oil field. See Exhibits "A," "B" and
"C" to Appellant Unocal's Opening Brief, Docket No. IBIA 92-
99-A. The Area Director included only three leases in the
Administrative Record: one of these leases is dated October 18,
1972, and reiterates the royalty clause set forth in the two
leases submitted by Unocal numbered (2) above; (31 one lease is
dated October 17, 1979, and requires gross proceeds to be
computed based on the highest of the actual selling price, or the
highest posted or offered price by a major purchaser in the
Kansas-Oklahoma area; (4) and the third lease, dated February 18,
1987, sets the lease percentage at 3/16 instead of 16 2/3%, but
otherwise is like the lease numbered (3) above. See AR, (7).
Appellants have submitted: jJ a lease dated October 16, 1963,
that is different from any of the regulations promulgated by the
Secretary of the Interior. See Appellants' Exhibit "34."

15
"The Secretary's approval of a mining lease on restricted

Indian land relates] back to the date of the lease." Cotton
Petroleum Corp. v. United States Department of the Interior,
Bureau of Indian Affairs , 870 F.2d 1515, 1523 (10th Cir. 1989).

16
0n March 30, 1992, the regulations set forth in 25 C.F.R.

Part 183 were redesignated 25 C.F.R. Part 226. Final Rule, 47
Fed. Reg. 13,326 (March 23, 1982).

l7The Secretary's September 13, 1990, amendments did not
change this regulation.

18
Appellants are familiar with the doctrine that this

administrative review process in and of itself affords all the
due process due Appellants under the Fifth Amendment. Atchison,
Topeka & Santa Fe Railway Co. v. Albuquerque Depu ty Area
Director , 14 IBIA 46, 93 I.D. 79, 85 (1986).

In light of Appellants' Exhibits "54," "55" and "56," as
well as the Board's holding in All Materials of Montana, Inc. v.
Billings Area Director , 21 IBIA 202, 212 (1992), that the Board
"is not required to consider arguments raised for the first time
on appeal," Appellants do not believe that the aforesaid doctrine
is applicable to the facts of this case.

1943 C.F.R. § 4.332(a) clearly states that a Notice of
Appeal must be filed , within thirty days of receipt of the Area
Director's decision.

20
The BIA stands in a fiduciary relationship to the Osage

Tribe of Indians concerning the collection, administration and
distribution of Osage County royalties'. The informal agency
proceedings that led to this appeal concerned the potential size
and value of these royalties. The trustee held various private
meetings with the beneficiary, the Osage Indians, to determine
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how the beneficiary would like the trustee to rule: The current
administrative record clearly speaks of secret ex parte meetings
between BIA officials and the Osage Tribe of Indians on April 24,
1991, July 2, 1991, and July 30, 1991. See AR, (10).

After the trustee assessed Osage County producers over
$1.3 million in "additional royalties," the BIA then concealed
from both Appellants and this Board the nature of its informal
proceedings and withheld information and documents needed by
Appellants for their appeal. See Objection to Record and
Application for Subpoena Duces Tecums, received by the Board on
January 10, 1992; Reply to Appellee's Response to Appellants'
Objection to Record, received by the Board on February 4, 1992;
and Supplemental Reply to Appellee's Response to Appellants'
Objection to Record, received by the Board on February 26, 1992.

CERTIFICATE OF SERVICE
r

I hereby certify that on this 3J S 
day of US , 1992,

I mailed a true and correct copy of the above 4nd foregoing
APPELLANTS' REPLY BRIEF, together with all exhibits submitted
herewith, postage prepaid, to:

William E. Haney, Esq.
Field Solicitor
U.S. Department of the Interior
Osage Agency Building
Grandview Avenue
Pawhuska, Oklahoma 74056

Osage Tribal Council
Tribal Administrative Building
Pawhuska, Oklahoma 74056

Assistant Secretary -- Indian Affairs
MS 4140-MIB
U.S. Department of the Interior
1849 "C" Street, N.W.
Washington, D.C. 20240

Doug s A. Wilson
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